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The law of contract

In his book principle of the law of contracts, sir William Anson
defined a contract as a legally binding agreement made between
two or more parties, by which rights are acquired by one or more
to acts or forebe arances on the part of the other or others. Shortly
it may be defined as an agreement between two or more parties

which is intended to have legally enforceable consequences.
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The agreement referred to in the definition means a meeting of
minds. Called in law consensus ad idem, signifying that the par-
ties are agreed together about the same thing. The definition also
emphasizes that the parties to the contract must intend that their
agreement shall be legally enforceable. Unless the law recognizes
this and enforces the agreements of parties, it would be impossible
to carry on commercial or business life. For thi]s reason the law of
contract plays a leading role in courses on business studies.
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These contractual agreements give rise to rights and obligations
which the law recognizes and enforces, are not intended by the
parties to be legally binding. The law allows for this. Suppose if
A and B agree to meet for dinner and B fails to turn up. The law
will do nothing in the matter. The agreement was not intended to
create legal rights and duties, and, as such, it is not a contract in
law. Every contract is an agreement, but not every agreement is a
contract.
Lz g duolids oo Cagoumy 4 1y )] 958 oS ditn 2JIS5 g 5o d>g0 ((o31,1,3 laslgs o]
35,5 2B bl [ elainl g Solgls claylie g )15 gmmen day 38l S 0 Lol] S o
S B g A S50 4 esie o |y ol ul or 056 5 5l y5lpl3) Ul 3ilss a5
A3 el bl (6 gn 2)90 (il )3 g8 55 b 48 s B g WIS, CBM )8 bl
3955 b8 )55 e 3855 5 ol 0 5 0395 6 Sl g g sl (38l ) 1 b
D950 ogmime A3 Sy Gy ol sl 38155 Sy 318 0 295 g0 ogmme

Essentials of a valid contract

An agreement will be enforced when the following essential ele-
ments exist:

(a) offer and acceptance. There must be an offer by one party and
an acceptance of it by the other.

(b) intention to create legal relations.

(c) capacity of the parties. Each party must have the legal capacity
to make the contract.

(d) consent must be genuine. The consent must not be obtained by
fraud, or duress (such as death threats if the contract is not entered into).

(e) consideration must be present (except in contracts under seal,
i.e. by deed.)
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(f) legality of object. The object of the contract must not be one of
which the law disapproves.

(g) possibility of performance.
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All the above elements must be present. If one or more is absent

the contract will be either void, voidable or unenforceable.
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illegal.

Void contracts

Void contracts are destitute of legal effect, that is, they are not con-
tracts, and agreements of this kind do not confer legal rights on the
parties thereto. For example, a contract by an infant to buy goods
other than “necessaries” similarly, if A agree with B to break into

c¢’s house and steal if B pays A £ 10, the contract is void for it is
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Voidable contracts
Voidable contracts are those which may be made void at the in-
stance of one of the parties. For example a contract which is in-

duced by fraud can be avoided by the party deceived.
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Unenforceable contracts

Unenforceable contracts are those which are valid but are unen-
forceable at law because of the absence of evidence of the contract
or the form required by law. For example, some contracts which
are not ‘evidence in writing’ are unenforceable at law. So, too, are

contracts barred by the limitation act, 1980.
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Classification of contracts
Contracts may be classified under the following headings: (1) con-
tracts of record, (b) specialty contracts and simple contracts.
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contracts of record
(a) contracts of record: these include judgments of a court and

Recognizances.
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Judgments of a court
The previous rights under a contract are merged in the judgment.

thus, A owes B £ 10 on a contract. B sues A and obtains judgment.
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Recognizances
In the criminal courts an offender may on conviction be ‘bound
over to be of good behaviour and to keep the peace’ the person so

bound acknowledges that there is a debt to the crown of a certain

sum of money (say, £ 10 or £ 20) if he or she fails to observe the
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terms of the recognizance.
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specialty contracts (or contracts by deed)

This type of contract is the only formal contract in the law. Spe-
cialty contracts are used for various transactions such as convey-
ances of land, a lease of property for more than three years and
articles of partnership.

The characteristics of a contract by deed are that it is signed, sealed
and delivered.

When delivery is made subject to a condition, It is termed an es-
crow; this means that although the deed has been ‘delivered’ it
will not become effective until the specified condition has been
fulfilled.
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simple contracts
These are contracts not under seal. They may be made orally, In

writing or implied by conduct.
odlw gy, l,5
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express contract
express contract is one where the terms are stated in words (orally

or in writing) by the parties.
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implied contract

implied contract is one in which the terms are not expressed but
are implied from the conduct or position of the parties. For exam-
ple, if someone goes into a restaurant, takes a seat and is supplied
with a meal, the law will imply a contract from the very nature of
the circumstances, and the customer will be obliged to pay for it.
Similarly, where money which is not due is paid by mistake, the

law implies a contract by the person paid to refund the money.
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executed contract

executed contract is one wholly performed on one or both sides.
For example, on 1 June (A) agrees to did (B’S) garden in August
if (B) will pay (A) £ 10 on I July. When (B) pays the £ 10 and (A)
digs the garden the contract will be executed so far as (A) and (B)

are concerned.
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executory contract

executory contract is one which is wholly unperformed, or in
which there remains something further to be done on both sides.
for instance, the contract in the above example is executory be-
tween 1 June and 1 July, for the contract is wholly unperformed
until (B) pays (A) £ 10.many examples occur in relation to goods,

as when a customer agrees to buy a car for £ 18000 in the follow-

 ing year, payment to be made on delivery.
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Offer and acceptance

To constitute a contract there must be an offer and an acceptance.
The party making the offer is known as the offeror, the party to
whom the offer is made is known as the offeree. The contract comes

into existence when an offer has been unconditionally accepted.
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How made

An offer may be made orally, in writing or by conduct. An exam-
ple of an offer made by conduct is where a customer in a super-
market chooses goods and hands them to the cashier, who then

accepts the customer’s offer to buy.
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To whom made

An offer may be made to a definite person (or group of persons) or
to the whole world, i.e. generally. Where an offer is made to one
person only, or a group of persons, only that person or that group
may accept. Where an offer is made to the whole world, anyone

may accept by complying with the terms of the offer.
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The offer must be communicated to the offeree

An offer must be communicated to the offeree before it can be
accepted. A person can not be said to accept an offer of which they
are unaware. if (A) by public notice advertises a £ 100 reward to
the finder of a lost brooch the loser, finds the brooch and returns
and B, who is unaware of the notice and the offer, B is not entitled

to claim the reward.
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An offer must be distinguished from an invitation to treat. An ‘in-
vitation to treat’ means an invitation to make offers. Thus when
an auctioneer requests bids, potential bidders are invited to make
offers. An offer is accepted by the auctioneer by the fall of the
hammer.
Where goods are displayed in a shop window or on shelves in
a self — service store, the display is construed as an invitation to
treat, not an offer to sell. Where a customer picks up an article in
a self — service store and takes it to the cashier’s desk to pay. The
taker’s action is an offer to buy. It is for the cashier (or shop keep-
er) to accept the offer and take the purchase money in payment.
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A statement of price is not necessarily an offer.
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Termination of an offer

An offer terminates:

() on the death of either offeror or offeree before acceptance.
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(b) by non-acceptance within the time stipulated for acceptance, or
within a reasonable time.

(c) when revoked before acceptance.

(d) when rejected by the offeree.
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Options
An option is an offer to keep a contract ‘open’ for a specified time.
An option is not binding unless made by deed or is supported by

valuable consideration.
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Rules regarding acceptance
How made

Acceptance of an offer may be orally, in writing or by conduct.
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Acceptance must be unqualified. This means that the acceptance
must be absolute and must conform exactly with the terms of the
offer. Thus if the offeree is required to perform an act or to pay a
sum of money, the act must be performed or the sum mentioned
paid exactly.
ol bl b s 5 039 3llas b Jgib 45 ol lino oy ool 8l gy 5 b Jpid
ot 355 canlgi s sy (oo €315 b oo plosl ois ) 5151l liles e
e b1y e Ll 305 0k 15 dles 4 39 plool Ll e

Acceptance subject to contract

Acceptance ‘subject to contract’ means that the parties do not in-
tend to be bound, and are not bound, until a formal contract is
prepared and signed by them. The object of the phrase, which of-
ten appears in sales of land and property, is to give the parties an
opportunity to reflect on the matter, to obtain legal advice, and to
change their minds if need be.
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Tenders
A tender is an offer. Tenders commonly arise where, for example,

a corporation invites offers to supply goods or services. Two kinds

of tender must, however, be distinguished: (a) where the tender
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is an offer to supply a specified or definite quantity of goods or
services and (b) where the tender is a standing offer, i.e. an offer to

supply goods or services periodically or as required.
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Consideration
One of the fundamental rules of this branch of the law is that ‘con-
sideration’ is a necessary element in the formation of a valid simple
contract. In Rann v. Hughes (1778). The principle was stated clearly
that, if contracts be merely written and not specialties (i.e. by deed),
they are parol (i.e. oral) and a consideration must be proved.
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A bare promise (nudum pactum) is not legally binding. So that
if (A) promises £ 10 to B, it follows that (B) cannot enforce the

payment of the sum at law if (A) subsequently changes his or her

mind. ‘A promise without consideration is a gift; one made for
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consideration is a bargain.’
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Executed consideration
Executed consideration means that consideration which is wholly
performed on one side immediately the contract is entered into.
For example, (A) sells his bicycle to (B) for £ 20, which agrees
to pay next week. If (A) delivers the machine straight away, The
consideration is ‘executed’ by (A).
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Executory consideration

Executory consideration is a promise to confer a benefit or to suf-
fer some detriment at some future time. For example, so far as (B)
is concerned (in the example above) consideration is ‘executory’
since the £ 20 is payable in the future similarly, if M and N agree
to form a partnership on January 1 of next year, both parties give

mutual promises, and the consideration will be executory.
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Rules of consideration

The general rules relating to consideration are that (a) it must be
real or genuine, (b) it need not be adequate, (c) it must be legal, (d)
it must move from the promisee, (e) it must be possible, and (f) it

must not be past.
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(a) consideration must be real or genuine
The courts will not enforce vague or sham promises, or promises in
which there is no benefit at all, or where no detriment is imposed on

the parties.
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(b) consideration need not be adequate

The general rule of the law of contract is that the parties are free to
make what contracts they desire, e.g. by naming the price for which
they are prepared to sell their goods. A person cannot seek the as-
sistance of a court of law merely because a bad bargain has been
made. Caveat emptor (let the buyer beware) is a basic rule. If I buy
for £ 1 a picture which turns out to be a Rembrandt, I am lucky; the

seller is not. The contract is good.
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(c) consideration must be legal

This is obvious. A promise to break into a house for £ 100 must
inevitably be regarded as unlawful and therefore void. No crimi-
nal would have the nerve to sue on such a contract and would re-
ceive prompt attention from the police if he did, for his agreement

would amount to criminal conspiracy at least.
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(d) consideration must move from the promisee
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Consideration must move from the promisee (i.e. the person to
whom the promise was made). The relationship which exists be-
tween promisor and promisee is known as privity of contract.
since the parties to the contract must provide consideration, it fol-
lows that as a general rule a person who receives a benefit under a
contract may not, unless consideration has been supplied, enforce
rights under the contract. In other words, no stranger to the consid-
eration may sue on a contract.
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Tweddle v. Atkinson (1861)
T was married to the daughter of X. to assist the married couple,
X promised to pay T £ 200 in consideration of T’s father paying
T £ 100. X, however, died before he had paid the £ 200, and in
consequence T sued Atkinson, X’s executor. Held: that T could not
sue as no consideration had been given by T. only T’s father was

entitled to sue.
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(e) consideration must be possible

The law will not enforce a contract to do that which is quite out-
side human capability. Thus a promise to go to the center of the
earth in consideration of the payment of £ 100, would be absurd
and impossible, and brings into question whether the parties could
genuinely have contemplated legal relations on that basis. How-
ever, a promise which, although possible of performance when the

contract was entered into, becomes impossible subsequently.
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 of law concerning past consideration is practical and sound.

(f) consideration must not be past

This means that a benefit conferred in the past is not consideration
for a present promise. In everyday life this may seem harsh, since
most of us have received great benefits from others, e.g. parents,
teachers, friends who have given a helping hand in moments of

crisis. Apart from these moral obligations of indebtedness, the rule
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Remcardle (1951)

The occupants carried out certain improvement and decorations to a
house at a cost of £ 488, after the work was done, those beneficially
interested in the house executed a document by which they prom-
ised, in consideration of the execution of the work, to pay £ 488.
Held: that the consideration for the promise was past, as the work
had been completed when the promise was made; the claim to

recover £ 488 therefore failed.
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Mistake
The general rule of common law is that mistake does not affect
the validity of a contract. If I sell you a painting for £ 10 and, after

the sale, you discover that the painting is a Rembrandt worth £
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100,000, you are fortunate, I am not. I merely sold a painting, not
knowing that it was a very valuable old master. I mistook its real

value, and the law will do nothing to assist me.
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There are, however, some kinds of mistake which operate on the
agreement and really undermine it so that there is no true consent.
Such a mistake is known as an ‘operative’ mistake, the effect of
which is to render the contract void.
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First we must observe that the mistake has to be one of fact and not
of law. If I make a mistake about some general rule of law, I can
not plead in court that I did not know the legal rule existed. The
maxim ignorantia juris baud excusat (‘ignorance of the law is no
excuse’) applies. A mistake of private rights or of foreign law is,
however, treated as a mistake of fact and not of law. Thus, where A

agrees to lease to B some land which in fact already belongs to B,

such a mistake (relating to private property) is treated as a mistake
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of fact. The lease would in the circumstances be void.
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(a) mistake as to the identity of the subject — matter
Where two parties intend to contract, and the first party intends to
contract with regard to one thing while the second intends another

thing, there is no true agreement and hence no contract.
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Scriven v.Hindley (1913)

An auctioneer put up for sale some lots of hemp and tow. Owing to
ambiguity in the auction particulars the defendant bid an excessive
price for an item of tow, thinking it was hemp. From the price bid
the auctioneer must have realized there was a mistake. Held: that

there was no contract.
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(b) mistake as to the existence of the subject — matter

Where both parties contract in the mistaken belief that a particular
thing is in existence when, in fact, it has ceased to exist, there is a
fundamental mistake which renders the contract void. For exam-
ple, if I agree to sell to you my motor — car which both of us be-
lieve to be at my home, but unfortunately was destroyed by fire a
day before the contract, we have both made a mistake (a common
mistake) and the contract is void. The law presumes in this type
of situation a condition that the thing about which we agreed was

in existence.
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(c) mistake as to the quality of the subject — matter

The general rule in this type of agreement is that mistake as to the
quality of the thing contracted for does not invalidate the contract.
If, for example, I sell you a painting which we both think to be

an old master, but turns out to be a cheap imitation, the contract
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is good. No representation is made as to the painting. All that is
bought and sold is a painting. There is no mistake as to its identity,
but both parties are mistaken as to its quality. You get what you
bargained for: a particular painting. In such a case the law is not
concerned with the quality or the value paid, for the general rule is
caveat emptor (‘let the buyer beware”).
Equity, however, may grant relief in certain circumstances, and the
contract may be set aside on terms which are fair and just.
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(d) Mistake as to the identity of the other party

This type of mistake arises where, for example, (A) intend to con-
tract with (B), but by mistake contracts with (C). Is the contract
with (C) valid?

The answer here depends on whether the identity of the party (in

the above case, (B) is material to the contract in the sense that (A)

| intended to contract with (B) and no other person.
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Mistake of identity, therefore, will nullify the contract if it is
proved.
(1) that the identity of the party contracted with is material to the
contract
(11) that the party contracted with knows that he is not the per-
son that the other party intended to enter into contractual relations
with.
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 such cases the contracts with the mistaken person are void.

In ordinary contracts for the sale of goods in a shop, for example,
the identity of the customer is immaterial. The person is a mere
customer, and as long as he or she is willing to pay the price for
the goods, the shopkeeper is usually unconcerned with personal
identity. Whoever the customer, it matters not as long as a bargain

is made. But in some contracts personal identity is material, and in
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(e) mistake as to the nature of the document

The general rule of law is that a person is bound by the terms of
any instrument signed. This is so even though the signer did not
read the document or did not understand its contents. Where, how-
ever, a person signs a contract in the mistaken belief that it is a
totally different document liability can be avoided. In such a case

non est factum, i.e. ‘not my deed’ may be pleaded.
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Foster v. mackinnon (1869)

M, an old man of feeble sight, was induced to endorse a bill of
exchange for £ 30000, on the assurance that it was a guarantee.
The bill was endorsed for value to foster who sued M on the bill.

Held: that m’s plea of non est factum was good, and he was not

kliable on the bill.
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Misrepresentation
‘A representation is a statement made by one party to the other,
before or at the time of the contract, with regard to some existing

fact or to some past event, which is material to the contract.’
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Misrepresentations are of three kinds: innocent, negligent and
fraudulent. Innocent misrepresentations are those statements of
fact which the maker believes to be true but are, in fact, false.
Negligent misrepresentations are incorrect statements of fact
which are careless (or negligent), though not dishonest. Fraud-
ulent misrepresentations are those statements of fact which the
maker knows to be false, so fraud means dishonest belief.
Fraudulent misrepresentation is a distinct tort, known as deceit. Its
relevance and importance to the law of contract are obvious.
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